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Shall We “Curb” the Supreme Court? 


Nor since the 1930's, says Merlo J. Pusey, noted legal historian, has the 
Supreme Court of the United States been the center of such widespread public 
interest and controversy as during these recent summer months of 1957. Criticism 
has ranged from the dignified, respectful and scholarly annual address of 
David F. Maxwell, president of the American Bar Association, taking issue with 
recent decisions dealing with admission of alleged Communists to the bar, to 
demands for impeachment of individual justices for their part in other con- 
troversial decisions. 

The State Bar of Texas at its July convention passed a resolution deploring 
“the tendency of the Supreme Court to depart from judicial precedent in 
interpreting the Constitution,” and urged that only persons with at least ten 
years’ experience as a judge or practicing attorney be nominated to the Court. 
A bill introduced in the United States Senate by Senator Smathers of Florida, 
S. 3759, would limit Supreme Court appointments to persons with at least five 
years of judicial experience in a federal court or the highest court of a state. 
To avoid decisions by a minority of the whole Court, the Texas lawyers 
proposed that provision be made for the places of judges who are disqualified or 
unable to serve to be taken by judges of the United States Courts of Appeals. 

Elsewhere, proposals have been advanced for a change to popular election 
of the justices, for periodic reconfirmation by the Senate at intervals of from 
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four to twelve years, and, by the nationally- 
syndicated newspaper columnist David Law- 
rence, for withdrawal of the Senate’s consent 
to a judge’s appointment whenever in the 
opinion of the Senate his official conduct does 
not comport with its concept of “good 
behavior.” 


A bill sponsored by Senator William E. 
Jenner of Indiana and approved on August § 
by the Senate Subcommittee on Internal Se- 
curity would deprive the Supreme Court of 
appellate jurisdiction in a wide range of cases 
involving alleged subversive activities. A 
House judiciary subcommittee headed by 
Edwin Willis of Louisiana has been set up to 
study recent Supreme Court decisions to de- 
termine their effect on Congressional legisla- 
tion and the powers of Congress. The Confer- 
ence of Chief Justices at its recent New York 
meeting expressed deep concern over the 
trend of Supreme Court decisions in matters 
affecting federal-state relationships, and au- 
thorized appointment of 2 special committee 
to “examine the role of the judiciary as it 
affects the distribution of powers between the 
states and the federal government.” 


In 1898 Justice David J. Brewer, a member 
of the Supreme Court, said: 


“It is a mistake to suppose that the Su- 
preme Court is either honored or helped by 
being spoken of as beyond criticism. On 
the contrary, the life and character of its 
justices should be the objects of constant 
watchfulness by all, and its judgments sub- 
ject to the freest criticism. The time is past 
in the history of the world when any living 
man or body of men can be set on a 
pedestal and decorated with a halo. True, 
many criticisms may be, like their authors, 
devoid of good taste, but better all sorts 
of criticisms than no criticism at all.” 


“But,” said President Maxwell, in his 
A.B.A. address, “the emphasis should be on 
the constructiveness of the criticism. It 
should not be intemperate or interlaced 
with personal abuse of members of the 
Court, because unbridled ranting could 
very well result in underminir : public 
confidence in the Court as an effective and 
integral part of our government.” 
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In a speech prepared for delivery before 
the United States Senate last month, Senator 
Thomas C. Hennings of Missouri drew a dis- 
tinction that should be observed by all who 
indulge in public utterances regarding the 
Supreme Court. 

“Mr. President,” said Senator Hennings, 
“while I think free and open criticism of 
the Court’s decisions and opinions is healthy 
and desirable, I deplore, and earnestly cau- 
tion against, any hasty or ill-considered at- 
tempt to limit the powers of the Court by 
changing its basic structure. 

“The governmental system established by 
our forefathers almost 170 years ago has 
served this nation well, and should not be 
changed except in unusual circumstances, 
and then only after the most careful study 
and thought. 

“Certainly it should not be tampered with 
in a moment of passion or temporary 
pique.” (Italics added.) 

Many of the proposals floating around are 
so obviously the result of passion and pique 
that they should not be taken seriously by 
anybody. But some of them are bound to 
command serious attention. Surely nobody 
can quarrel with the projects of the Confer- 
ence of Chief Justices and the House sub- 
committee to make a study of the federal- 
state relationships and of the powers of 
Congress in the light of recent decisions. The 
import of the decisions in question is such as 
to make such a study eminently desirable. 
Regardless of whether those involved are feel- 
ing agitated now or not, by the time a 
research project has gone its deliberate way 
and come up with suitably drafted and docu- 
mented recommendations, passions are bound 
to have cooled and any action taken will be 
the result of sober second thought. 

That improvements can be made in the 
structure and personnel of the Supreme Court 
is a proposition to which few or none will 
take exception. No human institution is beyond 
improvement. Many people have long felt 
that politics is too big a factor in all federal 
judicial appointments. In spite of what we 
accept as the sincere effort of the present 
administration to keep that factor at a mini- 
mum, as described in Deputy Attorney-Gen- 
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eral William P. Rogers’ article in this JouRNAL, 
the very system itself effectually prevents that 
wholesome objective from being fully achieved 
in actual practice. A resolution calling for the 
creation of an independent commission to aid 
the president in screening candidates for 
federal judgeships and take the selection of 
federal judges out of the area of political 
patronage was presented to the Assembly of 
the American Bar Association last month and 
by it referred to the Association’s committees 
on Federal Judiciary and on Judicial Selec- 
tion, Tenure and Compensation. We cherish 
the hope that something good may come of 
that, but of course it will take time. 

If it is true that the opening of F.B.I. files 
to criminals creates an emergency in law 
enforcement, perhaps the rushing through of 
specific legislation to plug that hole is war- 
ranted although there is good authority for 
believing that the decision goes nowhere near 
that far. But we look with the greatest uneasi- 
ness upon the prospect of hasty legislation to 
alter the Court’s appellate jurisdiction. The 
bulk of the proposals affecting the Court's 
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jurisdiction, structure and _ personnel — most 
of them self-styled as proposals to “curb” the 
Court — will operate in one way or another to 
lessen its independence and subject it to the 
control of one or both of the other govern- 
mental departments. No true American really 
wants that to happen. 

A very few years can bring about drastic 
changes in the Supreme Court. Justices come 
and go; issues come and go. What remains 
and must always remain constant is America 
—a great nation of free people living together 
by choice under the rule of law. It is our 
Constitution that assures us of the rule of 
law, and it is our independent judiciary 
that assures us of the preeminence of the 
Constitution. 

Let us improve the Supreme Court, of 
course. But let us be very sure of what we 
are doing, do it intelligently, carefully and 
deliberately, and do nothing to detract from 
the strength, stability and independence of 
this great institution that is the keystone of 
American liberty under law. 





JAMESON, PHILLIPS REELECTED AT ANNUAL MEETING 


President William J. Jameson, of Billings, Mont., 
the American Judicature Society for another year and Judge Orie I 


was reelected to head 


» Phillips, 


Denver, Colo., was elected to anothe + term as chairman of the board of directors 
at the Society’s annual meeting in the Waldorf-Astoria Hotel, New York, on 


July 15. 


Homer D. Crotty, Los Angeles, was elected vice-president, and E 
Gambrell, Atlanta, Erwin N. Griswold, Cambridge, Mass., Albert E 


; Smythe 


. Jenner, Jr., 


Chicago, and Thomas F. McDonald, St. Louis, were reelected to the same office. 
Most of the members of the board of directors were reelected, but a few new 
names appear on the list on page 34. 

Chief item of business transacted at the meeting was approval of a 
recommendation of the executive committee that the policy of free circulation 
of the Journat should be modified to provide for controlled and limited free 
circulation plus a regular paid subscription list. Detaiis are to be worl out 
by the executive committee and the new policy probably will be pt into 
effect early in 1958. 

The attractive seal which appears on the front cover of this issue of the 
Journat has been approved by the directors as the Society's official emblem. 
It was designed by Edward J. Hanratty of Beaux Arts Engrossers, Inc., of 
Chicago. A membership certificate to be issued to all members of the Society 
also was approved and will be distributed in the near future. 








Judicial Apporntments i the 
Eisenhower Administration 


T appreciate very much your kind invita- 
tion to participate in this regional meeting 
of the American Bar Association. It provides 
an opportunity to renew old acquaintances 
and to talk over first hand a number of 
matters of mutual interest. It was suggested 
that I discuss “Judicial Selection and Tenure” 
today and I am happy to accede to this 
suggestion. 

As you may recall, the Judiciary Act of 
1789 provided for a total of 19 federal judges, 
distributed as follows: The chief justice of 
the United States, five associate justices for 
the Supreme Court and thirteen district 





WILLIAM P. ROGERS, Deputy Attorney General 
of the United States, gave this address at the 
Regional Meeting of the American Bar Association 
held in Denver. 


By WILLIAM P. ROGERS 


judges, one for each district. No provision 
was made for circuit judges for the three 
circuit courts since they were to be composed 
of two Supreme Court justices and one district 
judge, any one of whom would constitute a 
quorum. In 1802, Senator Breckenridge said: 
“The time will never arrive when America 
will stand in need of thirty-eight federal 
judges.” Numerically, at least, the problem 
of judicial selection can hardly be said to 
have posed a serious problem at that time. 

Obviously, when the president was called 
upon to make so few judicial appointments, 
there was no necessity for establishing any 
regular procedure for making recommenda- 
tions concerning appointments. The problem 
was to find men willing to serve in view of 
the meager salary and the arduous require- 
ments of riding circuit. 

Such points of reference as there are dis- 
close that President Washington sought coun- 
sel from members of the Cabinet generally. 
We know, however, that in 1793, Randolph, 
the first attorney general, had been asked to 
prepare a list of candidates for the bench. 
He reported that one possible candidate “had 
no just pretensions to eminence;” another 
“was of indifferent elocution and his knowl- 
edge of the law scarcely placed him on the 
roll of fame;” one “was a good country court 
lawyer;” one “was clear in all respects save 
that he might have some connection with the 
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land companies;” and another “was a valuable 
man of universal esteem and a much ap- 
proved practitioner.” Randolph cautioned 
President Washington not to appoint incom- 
petent men stating: “If such an idea gains 
ground, the state judiciaries will inevitably 
make a stand against the federal bench.” 

For a time, the Department of State was 
given the function of making recommenda- 
tions to the president concerning all appoint- 
ments. However, in 1853, at the instance of 
Attorney General Cushing, this function, 
insofar as it related to judges and law officers, 
was transferred to the Department of Justice 
where it has since remained. Even so, Attor- 
ney General Bates complained in 1863 that 
the secretary of the treasury had been instru- 
mental in making appointments to many 
judicial vacancies “without any reference to 
legal and judicial qualifications.” 

The making of recommendations for judi- 
cial appointments is not now, nor has it ever 
been, an easy task. There is an immense 
amount of work involved in the process of 
appraising possible appointees and in prepar- 
ing the attorney general’s recommendation to 
the president. As Attorney General Wicker- 
sham said: “My function in connection with 
the filling of judicial appointments is quasi- 
judicial in itself, and I must consider all the 
candidates without any commitment to any 
one of them.” Mr. Brownell, at the very 
outset of his tenure as attorney general, 
established a procedure, which he has followed 
consistently. It is designed to insure the 
selection of judges of the highest integrity 
and professional attainment. 

Whenever a vacancy exists many _indi- 
viduals and groups, including United States 
senators, submit recommendations in support 
of various lawyers for appointment to the 
vacancy. These recommendations and en- 
dorsements are all gratefully received, 
acknowledged and given careful considera- 
tion. At the same time the department, 
through bar groups and governmental sources, 
initiates its own study in order to secure the 
best available person for the office. 

Sometimes, persons wishing to become 
judges, make known their interest in person. 
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PRESIDENT EISENHOWER has won widespread 
commendation for the high caliber of his judicial 
appointments. In this article Deputy Attorney General 
Rogers describes the procedures used and the role 
of the Department of Justice in them. 


Not long ago, a lawyer approached me on this 
subject and I asked him why a man with 
such a large and successful practice with so 
many substantial clients and retainers would 
want to give all that up. He thought a 
moment, and then said, “To be perfectly 
frank, I'm tired.” This applicant got a high 
mark for frankness—but he flunked his 
“attitude” test. 

For the most part, however, there is wide- 
spread recognition of the fact that the duties 
of a federal judge today are difficult, time 
consuming and burdensome. 

When the list of qualified persons is com- 
plete, the process of recommer.ding one who 
appears to merit appointment begins. This 
process is conducted by the Department of 
Justice under which President 
Eisenhower has affirmed and reaffirmed at his 
press conferences. 

First, and most important, the candidate 
must be an outstanding lawyer and leader in 
the community from which he comes. Both 
his personal and professional reputation must 
be beyond reproach. 

Second, the age and the health of the 


standards 
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candidate must be considered. This policy is 
designed to provide the bench with men of 
vigor who are physically capable of carrying 
the heavy burdens now imposed on federal 
judges. 

Third, whenever a vacancy occurs in a 
Circuit Court or in the Supreme Court, the 
President has expressed his desire that out- 
standing judges should be carefully consid- 
ered. While prior judicial experience is not 
essential and it is possible to argue that prior 
judicial experience may be of little or no 
value on the Supreme Court of the United 
States, I believe all appellate courts benefit 
if some of the members, at least, bring an 
understanding of the problems of a trial judge 
to the conference table. 

Finally, President Eisenhower has stated 
that in connection with judicial appointments 
he places considerable weight on “the recogni- 
tion of the American Bar Association.” 

On February 16, 1957, the Standing Com- 
mittee on Federal Judiciary of the American 
Bar Association reported that “Your Commit- 
tee’s relationship with the Department of 
Justice has never been better,” and that the 
“working arrangement . . . is excellent.” The 
Department has “welcomed suggestions from 
the Committee,” and has “granted the re- 
quests of the chairman for personal confer- 
ences whenever they have been requested.” 

At the request of the president, Supreme 
Court appointments are now referred to the 
American Bar Association for its recommenda- 
tion. The report referred to this as a “prece- 
dent-shattering step forward of the utmost 
significance.” 

When a name is initially agreed upon, it 
is submitted to the Federal Bureau of Investi- 
gation for a full field investigation covering 
the »erson’s entire personal and professional 
life. At that time the name is also submitted 
to the Committee on Federal Judiciary of the 
American Bar Association which makes a 
thorough inquiry into his professional attain- 
ments and judicial competence. 

The results of these two investigations, to- 
gether with all the other information which 
has come to the attention of the Department 
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of Justice, are then carefully weighed, follow- 
ing which the attorney general makes his 
recommendation to the president. This recom- 
mendation, which the attorney general dis- 
cusses with the president, contains a complete 
factual summary of the candidate’s back- 
ground and qualifications for the president’s 
consideration. Quite frequently, President 
Eisenhower will talk personally with the 
candidate before submitting a nomination to 
the Senate. 

There are, at present, 335 lifetime judge- 
ships in the federal judiciary. This total is 
made up of nine justices of the Supreme 
Court, 68 circuit court judges, 239 district 
court judges, five judges of the Court of 
Claims, nine judges in the Customs Court in 
New York, and five judges in the Court of 
Customs and Patent Appeals. 

In addition, pending legislation, which the 
Judicial Conference of the United States and 
the Department of Justice among others, are 
strongly endorsing, would create 39 new 
district judgeships and three new circuit 
judgeships for a total of 374 judgeships. 

During the 83rd and 84th Congresses 
(covering the four years of the first Eisen- 
hower administration) 101 lifetime judicial 
appointments were made. There were two 
Supreme Court appointments, 23 appoint- 
ments as circuit judges, 71 district judges, one 
judge of the Court of Claims, two judges to 
the Customs Court and two judges to the 
Court of Customs and Patent Appeals. Eight 
additional appointments have been made 
thus far during the first session of the 85th 
Congress: two additional Supreme Court 
justices, one circuit judge, four district judges 
and one judge of the Customs Court. 

In 1953 over 80 per cent of the federal 
judges had been appointed during Democratic 
administrations. At the present time 61 per 
cent of the judges were appointed during 
Democratic administrations. 

Historically, and I suppose it will be true 
prospectively, each administration appoints 
principally from its own party. That, in prac- 
tice, has not proven to be a serious weakness 
in the system of selections of federal judges. 
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The reason that the federal court system has 
worked well is that federal judges put aside 
all political consideration once they assume 
judicial duties. 

Be that as it may, it would seem desirable 
as a matter of national policy to prevent a 
gross imbalance from occurring. Probably no 
fixed formula is practicable. However, I be- 
lieve the public interest would be well served 
if the two major parties gave consideration 
to arranging some appropriate safeguard to 
prevent a gross imbalance from occurring in 
the federal courts regardless of how long 
either parts might be in office. It is my 
personal opinion that an 80-20 ratio is at least 
an undesirable imbalance. 

The Constitution provides that judicial ap- 
pointments shall be made “by and with the 
advice and consent of the Senate.” This 
means that the nominee must be confirmed 
by majority vote of the Senate. A tradition 
has developed over the years that if a nomi- 
nee is not acceptable to the senators of the 
state of residence, by senatorial courtesy the 
Senate will decline to “consent” to the ap- 
pointment. Thus, the practice has grown up 
of seeking the advice of the interested sena- 
tors at an early stage of the selection process. 

Many not fully informed as to how this 
procedure works assume that this practice 
results in the selection of persons who may 
be politically acceptable but professionally 
unqualified. This is not true. The senators, 
too, are concerned in seeing that the best 
qualified candidates be selected because they 
share in the responsibility if the person 
selected turns out to be incompetent or un- 
suitable. Our experience on the whole has 
been that the senators’ main concern is that 
the man selected from his state have out- 
standing qualifications and be beyond re- 
proach from every standpoint. 

The Department's function — and sole func- 
tion — is to make recommendations. But even 
being involved to a small degree in this 
function is enlightening. I am reminded of 
the story of the school teacher who asked her 
class if any one knew who Socrates was. A 
small child raised his hand, and on being 
called on said: 
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“Socrates was an old Greek who went 
around giving advice and got himself poisoned 
for it.” 

A word about judicial tenure. The Consti- 
tution provides that “The judges, both of the 
Supreme and inferior courts, shall hold their 
offices during good behavior. . . .” This pro- 
vision was adopted by the constitutional con- 
vention unanimously and for reasons most 
eloquently expressed in the Federalist: 

The standard of good behavior, for the 
continuance in office of the judicial 
magistracy, is certainly one of the most 
valuable of the modern improvements in 
the practice of government. . . . It is the 
best expedient which can be devised in 
any government, to secure a steady, up- 

. right, and impartial administration of the 
laws. . . . That inflexible and uniform ad- 
herence to the rights of the constitution 
and of individuals, which we perceive to 
be indispensable in the courts of justice, 
can certainly not be expected from judges 
who hold their offices by a temporary com- 
mission. Periodical appointments, however 
regulated, or by whomsoever made, would, 
in some way or other, be fatal to their 
necessary independence. 

The high esteem in which the judicial 
branch of our government is now held proves 
the wisdom of the founding fathers in pro- 
viding life tenure for federal judges. The two 
major occasions when, for political reasons, 
attempts were made to undermine this con- 
stitutional provision only served to strengthen 
and add further justification to it. 

Wholly in keeping with this concept, the 
Judicial Conference of the United States and 
the Department of Justice have recommended 
to Congress several legislative proposals con- 
cerning senior judges. 

H. R. 3818, which passed the House on 
March 19th and is presently pending in the 
Senate Judiciary Committee, would amend 
section 371 (b) of title 28, United States 
Code, to designate a judge who takes advan- 
tage of the retirement provisions a “senior 
judge” rather than a “retired judge”, and to 
provide a “roster of senior judges” who are 
willing and able to undertake special judicial 
duties upon assignment by the Chief Justice. 
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This would mitigate the present feeling of 
many judges that by retiring they mark them- 
selves as useless and no longer fit for public 
service even on a limited basis. It would 
create a status whereby mature, experienced, 
and respected senior judges may serve with 
distinction and perform selective but impor- 
tant public service in their judicial capacity. 

H. R. 3391, as introduced in the House, 
where it is presently pending, would provide 
that a chief justice of a federal circuit or of 
a federal district court shall relinquish his 
administrative duties upon reaching the age 
of 70. This proposal gives recognition to the 
established fact that the daily administrative 
problems of the courts are difficult and ex- 
hausting and that senior judges should not 
be called upon to handle them in addition 
to normal duties. 

H. R. 110, which passed the House on 
March 2\st, would provide that if a judge is 
eligible to retire and fails to do so, upon a 
certification of disability by the members of 
the appropriate judicial council, the president 
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may appoint with Senate consent an addi- 
tional temporary judge if he finds it neces- 
sary for the efficient dispatch of business. 

It should be emphasized that none of the 
above proposals affects tenure. They merely 
take cognizance of the fact that judges are 
human, and that as they grow older, the law 
should take this factor into account either in 
the form of reduced duties or enlarged tem- 
porary judicial manpower. 

We are fortunate to live in a nation which 
appreciates the precious values of law and 
order. We know that, in large part, these can 
be secured only as our courts are removed 
as far as possible from the passion of the 
moment, from politics, from partisanship, 
from prejudice, from personal or sectional in- 
terest of any kind whatever. Public confi- 
dence in the soundness of court decisions and 
in their integrity is the foundation of author- 
ity. Equal justice under law is preserved 
and strengthened as we approach the prob- 
lems of judicial selection and tenure with 
these principles foremost in our minds. 





Statement on International 


Rules of Judicial Procedure 


I am very grateful to the members of the 
Committee for this opportunity of bringing to 
its attention the endorsement of the bill “To 
establish a Commission and Advisory Com- 
mittee on International Rules of Judicial 
Procedure” by the American Judicature 
Society. 

The American Judicature Society is a na- 
tional legal organization founded in the year 
1913 to promote the efficient administration 
of justice. The Society is one of the national 
organizations of the legal profession affiliated 
with the American Bar Association and _ is 
represented in the House of Delegates of the 
Association. Since its inception the American 
Judicature Society has fostered judicial re- 
form by the publication of its Journal, by dis- 
tribution of literature to persons interested in 
judicial administration, by assistance to state 
and local professional and civic organizations 
engaged in projects of judicial reform, and 
by independent research in the administra- 
tion of justice. Although primarily dedicated 
to the improvement of judicial administration, 
the Society has been most actively interested 
in the improvement of judicial procedure. Its 
Journal has been a clearing house of fact and 
opinion with respect to the drafting and func- 
tioning of the Federal Rules of Civil Proced- 
ure, of the Federal Rules of Criminal Proced- 
ure, and of the Administrative Procedure Act. 
The Society’s interest in International Judi- 
cial Cooperation is a logical extension of its 
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the American Bar Association, prepared this state- 
ment to present before the Subcommittee on Improve- 
ments in Judicial Machinery of the Senate Committee 
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activities in promoting 
domestic procedure. 

The Society has some 15,000 members. It is 
governed by a Board of Directors consisting 
of one or more directors for each of the 
states, the District of Columbia, and mem- 
bers outside of the continental United States. 
I am one of the two directors for the Dis- 
trict of Columbia. If the Committee should 
care to have it placed in the record, I have 
here from the inside front page of the last 
issue of the Journal of the Society a list of 


improvements in 
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its present officers and directors. 

At the meeting of the Board of Directors, 
held at the time of the midyear meeting of 
the American Bar Association in Chicago 
last February, there was adopted by the 
unanimous vote of those present the follow- 
ing resolution: 

Resolved that the Board of Directors of 
the American Judicature Society approves 
H. R. 4642 pending in the 85th Congress, 
First Session, and urges its adoption by the 
Congress. 

H. R. 4642 referred to in the resolution is 
the House bill which is identical with S. 1890, 
which was introduced after the resolution 
was adopted. 

For many years it has become increasingly 
evident that our practice and procedure for 
the conduct of litigation with international 
incidents are greatly in need of improvement. 
No longer can a lawyer rely on the comfort- 
able assumption of the nineteenth century 
that defendants and witnesses and docu- 
mentary evidence will be found within the 
territory of the forum, that the only law which 
the court will be called up to apply is the 
domestic law of the forum, and that no 
thought need be given to the recognition or 
execution in a court of some foreign country 
of any judgment to be entered. Even less 
was the nineteenth century lawyer troubled 
by problems of foreign courts in procuring 
the service of judicial documents in the 
United States or in obtaining evidence in this 
country acceptable to its own procedures. 

There are now some 600,000 United States 
citizens residing abroad.’ Additionally there 
are over a million of our armed forces, their 
dependents, and civilian components now in 
foreign territory.” American trade and com- 
merce is world-wide on a vast scale. There 
are now some twenty billion dollars of Ameri- 
can direct investments in foreign countries. 
More of our personnel and capital abroad 
are in countries of the civil and other non- 
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common law than in countries of the com- 
mon law.’ 

The substantive civil law is often similar 
to the common law in its application to a 
given problem, and differs mainly in its 
method of approach; but the procedure of 
the civil law is basically and radically differ- 
ent from that of the common law. 

The fundamental reason for the present 
difficulties in our international practice is 
that the procedure of our courts is adversary 
and that of the civil law courts is inquisitorial. 
In our courts, it is the parties themselves who 
conduct the litigation, while in the civil law 
it is the judge. The judge decides what evi- 
dence shall be adduced, he orders its pro- 
duction, and he examines the witnesses. 

Anglo-American methods of serving judicial 
documents by use of private persons, and our 
practice of taking oral testimony by deposi- 
tion, on the initiative of the parties, before a 
lay individual rather than another judge, are 
unknown to the civil law. 

On the assumption that it is an invasion 
of the province of their own judiciaries, many 
countries of the civil law refuse to permit 
the taking of depositions for use in Ameri- 
can courts. In none is there any provision of 
law to compel the appearance and testimony 
of an unwilling witness by deposition. In 
such countries, evidence can only be obtained 
by the use of letters rogatory. A letter roga- 
tory is a request by a court to a court in a 
foreign state to take evidence, either oral or 
documentary. It is, of course, executed ac- 
cording to the procedure of the foreign court, 
in its foreign language, and subject to the 
many privileges and exceptions of the civil 
law which are unknown to the common law. 
There is no cross-examination, and as a rule, 
there is no interrogation by counsel for the 
parties at all. It may be impossible to obtain 
a verbatim transcript of the proceedings. 
Above all, the translation of the letter roga- 
tory and the accompanying interrogatories 
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and documents into the foreign language, 
and the retranslation of the proceedings of 
the foreign court back into English is a long, 
laborious and expensive process. 

A principal objective of any procedural 
agreement to be drafted by the proposed 
Commission would be to procure the consent 
of the civil law countries to the full and effec- 
tive use of our depositions practice, and, 
secondarily, to procure the execution of 
letters rogatory by foreign courts more in ac- 
cordance with our common law adversary 
procedure. 

An American business which goes into a 
foreign country, either as a branch of the 
parent company or as a subsidiary organized 
under the laws of that country, is of course 
subject to the jurisdiction of the courts of 
that country. And in litigation there, it may 
find itself hampered in obtaining protection 
of its rights through the inability of the 
courts of that country to obtain the satisfac- 
tory execution of letters rogatory, either for 
the service of documents or the obtaining of 
evidence in the state and federal courts of 
the United States. Our courts do not order 
service of process at the request of foreign 
courts, and do not execute letters rogatory 
in the inquisitorial manner of civil law courts. 
In fact, Section 1782 of the Federal Judicial 
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Code which provides for the taking of “de- 
positions” for use in foreign judicial pro- 
ceedings simply ignores the existence of civil 
law courts, their inquisitorial procedure, and 
their issuance of letters rogatory. 

These difficulties and insufficiencies of our 
practice, which are common to our state and 
federal courts, can only be remedied by in- 
ternational agreement. This is the method 
adopted by the countries of Europe in the 
Hague Convention on Civil Procedure of 
1905 and in a legion of bi-lateral treaties, in- 
cluding some 22 between Great Britain and 
civil law countries. This is the method of 
Latin America with its Bustamante Code of 
1928 and its Montevideo treaties of 1889 and 
1940. It is appropriate that the necessary 
treaties and other legislation to codify and im- 
prove our international practice be drafted 
by a Commission and Advisory Committee as 
proposed in S. 1890, as that would appear to 
be a carrying over into the field of inter- 
national procedure, the method of democratic 
draftsmanship employed by the American 
Law Institute in its restatements, and by the 
Supreme Court Advisory Committees in 
drafting the Federal Rules of Civil and Cri- 
minal Procedure. 

The American Judicature Society recom- 
mends the prompt enactment of S. 1890. 











Justice for the Mentally Ill 


M ental illness is one of the country’s 
great concerns of the day. More than half of 
all the beds in our hospitals are occupied by 
mental patients, and the economic and human 
losses due to mental illness are immeasurable. 
Present projections say that one out of twelve 
citizens will spend a portion of his life in a 
mental institution and one out of three 
families will be affected by it. 

To the legal profession mental illness pre- 
sents one of the most serious and challenging, 
although little explored, legal problems. There 
are more than a quarter of a million new 
people committed to mental institutions each 
year — three times as many as are sentenced 
to state and federal prisons. About 800,000 
patients are kept in mental institutions — more 
than four times the total prison population. 
These people are not criminals. Nevertheless, 
in most cases they are held involuntarily and 
through legal sanction, and some judicial 
determination is usually required before they 
may be committed. 

The law not only determines who should 
be committed and pursuant to what pro- 
cedure, but also determines many other com- 
mitment-connected questions. May a mental 
patient be sterilized or given drastic medical 
treatment, such as lobotomy and electric 
shock? Should he be allowed to see his 
family, lawyer and clergyman at all times? 
Should he be allowed to vote? To sue and 
to be sued? When and under what conditions 
should the committed person be discharged? 

The interest of the law, contrary to common 
belief, is not limited primarily to commitment 
but extends over a wide range of topics. Its 
function is to decide if mentally ill people are 
to be declared incompetent and under guard- 
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ianship, whether they are to be deprived of 
their civil rights, whether they should be 
allowed to marry, to divorce, to sign a con- 
tract and to prepare a will. It is also within 
the laws domain to decide whether a 
mentally ill person should be liable for taxes 
and responsible for tort claims and what test 
of insanity should be applied to criminal 
cases. There is hardly a field of law in which 
the particular status or interests of the men- 
tally ill do not pose special problems. 
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A History of Neglect 


Despite the number and complexity of the 
legal problems posed by mental illness, this 
was until recent years one of the most 
neglected of all legal fields. Dating back to 
the early common law and the Poor Law, our 
mental illness laws have undergone few major 
revisions since. This neglect was not limited 
to legislation. Despite the potential of legal 
business obviously contained in it, only rarely 
does a mental illness case become part of the 
average lawyer's practice. There is not even 
a legal reference book on this topic of more 
recent origin than the turn of the last century. 
Thus, when the legal aid society in one of the 
largest metropolitan areas recently discussed 
the possibility of extending its services to 
mental illness cases and considered the ques- 
tion of personnel it concluded that “there was 
probably no ‘expert’ available in this field 
because very few patients are now repre- 
sented by counsel.” 

This legal situation, however, appears to 
be part and parcel of a general pattern of 
neglect in everything concerned with mental 
illness. “Though human mental disorder is 
ages old,” says a recent commentator, “virtu- 
ally everything known today about its physical 
treatment has been learned in the last twenty 
years.” With medical knowledge and institu- 
tional care concepts little advanced, the law 
lacked the evidence and the motives for 
change. 

Only recently did mental illness find itself 
in the public limelight. This interest is due 
partially to a slow process of education and 
realization. Partially it is also based upon 
medicine’s ability, at long last, to provide a 
glimmer of hope for the treatment and cure 
of mental illness. Ours is a society interested 
in success stories, and the field of mental 
illness, ignored for centuries as a symbol of 
human failure, finally appears to have found 
its public redemption. 


Recent Legal Awakening 


Not since the 1860's has there been such 
fervent activity in the field of law relating to 
mental illness as is evidenced now. At that 
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time Mrs. Packard, an ex-patient, set out 
single-handed to stir up the public concern 
and succeeded in bringing about considerable 
legislative changes. Campaigning to make 
“railroading” to lunatic asylums impossible, 
her exposes resulted in the introduction of 
many of the formal legal safeguards of due 
process into this field. Among these safe- 
guards was the right to a jury trial in deter- 
mining the question of insanity. Many, espe- 
cially psychiatrists and the allied professions, 
argued that the introduction of these legal 
formalities made treatment less accessible and 
retarded the development of mental health. 
Others argued that the introduction of legal 
principles into the insanity field was of great 
importance and that legal guarantees are 
necessary whenever society sets out to de- 
prive its members of their liberty or property, 
whether in criminal cases or in others. 

The hundred years that followed Mrs. 
Packard’s crusade produced very few con- 
tributions to the law of mental illness in this 
country. Although the topic was considered 
sufficiently important in England to justify 
the appointment of three special Royal Com- 
missions, in 1878, in 1926 and again in 1954, 
to study the state of the law, no general re- 
view was undertaken in America. 

Recently more mental illness-connected 
problems have been coming to the attention 
of the legislature, the bar and the bench. 
Since 1954 alone, twenty-three states have set 
up special committees to study various phases 
of the mental illness law. Meanwhile, each 
session of the state legislatures produces a 
host of amendments, revisions and new enact- 
ments. Considerable interest has also been 
witnessed in academic circles and some re- 
search has been undertaken by schools and 
other institutions. 

While this increased activity has attempted 
to deal with the most pressing problems, it 
has by no means been adequate. Most of 
the recent changes were designed to improve 
particular areas, but since the problems in 
this field are so interwoven, this fragmentary 
approach often brought unsatisfactory results. 

The inadequacy of the recent activity is 
due also to the fact that it has been concerned 
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primarily with procedural detail and has 
failed to deal with the major issues in this 
field. It is evident, therefore, that a _ re- 
appraisement of the law’s interest in this area 
must be undertaken. An evaluation of some 
of the basic concepts, such as the purpose of 
commitment, the nature of the public interest, 
what constitutes the ill person’s rights, and 
the relationship betwee law and medicine, is 
overdue. 


The Organized Bar and Mental Illness 


Special impetus to the public interest in 
the mental illness field was given by the last 
war. Rejections for mental illness, and dis- 
charges during service, deprived the armed 
forces of more than two and a half million 
young men. “Forty percent of our medical 
disability losses were due to neuropsychiatric 
disorders —a group large enough in size to 
man 177 Army infantry divisions, and larger 
than the total number of men the Army sent 
to the Pacific Theater of Operations during 
all of the last World War.”! 

In 1943 the American Bar Association ap- 
pointed an exploratory committee to survey 
the administrative and judicial procedures 
relating to mental cases and to determine 
whether the mental illness field presented a 
sufficiently serious legal problem to require 
the active participation and interest of the 
organized bar. Convinced that action was 
needed, the committee reported, however, 
that extensive research was first required to 
determine the state of the law. This work 
was to be carried out through the Special 
Committee on the Rights of the Mentally Il. 
At the present time the committee is headed 
by John Biggs, Jr., Chief Judge of the Third 
Judicial Circuit of the United States. 

The original assignment of the Committee 
on the Rights of the Mentally Ill was to deter- 
mine whether the existing laws adequately 
protected the rights of the mentally ill, and 
to draft model legislation, if the finding was 
to the contrary. Later the committee reached 
the conclusion that though the topic did not 
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lend itself to embodiment in a uniform state 
law a need for improvement existed and 
could be best accomplished through the 
formulation and adoption of minimum legal 
standards for this field. Lacking the services 
of a regular research staff, the committee 
found its assignment difficult to carry out, and 
its progress was limited. 

With the establishment of the American Bar 
Foundation facilities were made available for 
the required research. The undertaking of 
this study, as one of the Foundation’s very 
first projects, is of credit to the Foundation 
officers and its Administrator John C. Cooper. 
For this study, with its broad aims and scope, 
represents a fine example of the profession’s 
desire to combine professional interest with 
public service. 


The American Bar Foundation Project 


The Foundation’s survey of the law of 
mental illness is the most comprehensive 
examination of this topic to be undertaken 
in this country or abroad, and encompasses 
all major civil and criminal law areas relating 
to mental illness. The special contribution of 
the Foundation project to mental illness law 
may therefore be in the fact that it proposes 
to deal with the whole area in an integrated 
manner. No such evaluation of the inter- 
relationships among all phases of the law 
has ever been attempted. 

An interesting example of the ludicrous 
results of the fragmentary treatment of mental 
illness is described by Judge Biggs in his 
recent book? Willard, a man with a long 
record of commitments to mental institutions, 
was ordered recommitted after a hearing and 
testimony that he was “homicidal and dan- 
gerous.” Just as the judge was signing the 
commitment order, Willard attempted to 
escape and killed the pursuing sheriff. 
Indicted for first degree murder, Willard was 
tried, sentenced to death and executed. The 
Supreme Court of California held that his 
commitment to a mental institution on the 
morning of the homicide was not sufficient 
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to prove his insanity in the criminal trial. 
This is obviously an extreme case but similar 
situations have existed and still exist in various 
phases of the mental illness law. 


At the present time the Foundation is 
completing the first phase of the project. 
This phase is concerned primarily with the 
examination of written materials, such as 
statutes, administrative regulations, court 
cases and the literature in the field. The study 
is comparative in nature and all forty-eight 
states, the District of Columbia and the terri- 
tories are included. A few foreign jurisdic- 
tions will also be examined in order to deter- 
mine the major patterns of their law. 


The comments of various public officials 
relating to the adequacy of the mental illness 
law in their respective states have been 
solicited and contacts have been made with 
members of the various professions interested 
in this field in order to ascertain the recent 
trends of research and opinion. In a few in- 
stances the staff took advantage of its location 
in a metropolitan area in order to observe 
the proceedings of the courts and administra- 
tive agencies concerned with the operation of 
the mental illness laws. The information so 
obtained will be used to assess the accuracy 
and actuality of the written law. It is not 
within the scope of the project’s present 
phase, however, to engage in extensive and 
independent observations of judicial and 
administrative operations. Only after the 
written sources are examined and a report is 
prepared will the Foundation consider 
whether the project should be expanded into 
field studies. The purpose of such studies 
would be to examine the day-to-day opera- 
tions of the law in order to determine 
whether they succeed in achieving their 
objectives. 

The research conducted up to the present 
time has exposed many areas in which the 
law is lacking, in which it is unclear or dated. 
It has also indicated areas of basic conflict 
between the legal profession and the other 
disciplines concerned with mental illness. 
Even the limited amount of field observation 
undertaken has demonstrated the great di- 
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versity between the written law and the 
actual practice. Much further research is 
required. A thorough evaluation of the in- 
terest and the aims of the law is required 
and consultations with experts in the various 
fields and with the leaders of the bar are 
essential for the success of such undertaking. 
The comments that follow are based on some 
of the past research and are intended to be 
both informative and provocative. Your re- 
sponse and comments are hereby solicited. 


Who Should Be Committed? 


From the legal point of view commitment 
involves the involuntary removal of a person, 
determined to be mentally ill, from his regular 
surroundings, and his confinement in an insti- 
tution authorized to detain him. What is the 
legal history of commitment? In the common 
law tradition the restraint and detention of 
an insane person was justified as part of the 
sovereign’s police power, but its exercise was 
limited to situations involving danger to 
persons or property. 

Although no formal departure from the rule 
that commitments should be limited to the 
dangerously insane has occurred, present 
commitment policies are much broader. This 
liberalization came into effect almost un- 
noticed, for at no time have the legal princi- 
ples underlining it been given appropriate 
consideration and examination. The broader 
basis has been evident not only in actual com- 
mitment practices but also in the language of 
the law. A recent Pennsylvania statute thus 
permits the commitment of anyone who 
suffers from a mental illness which “lessens 
the capacity of a person to use his customary 
self-control, judgment and discretion in the 
conduct of his affairs and social relations.” 

The Draft Act for the Hospitalization of the 
Mentally IIl,* likewise, provides for the com- 
mitment of those who are in need of care 
and lack sufficient capacity to make responsi- 
ble decisions regarding admission. This pro- 
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vision, which is generally recommended by 
medical circles as a means of reaching ill 
people in early stages, has been viewed with 
alarm by many. If this act would allow the 
indeterminate hospitalization of the severe 
“neurotic” against their will, it is said, this 
cannot rest on the doctrine of parens patriae 
nor can it rest on the public health or police 
powers of the state. It might be related to 
the public welfare but it is seriously ques- 
tioned if the public welfare is sufficiently 
involved to support such deprivation of 
liberty. A number of persons with cancer 
or heart disease refuse to follow medical 
advice which would prolong their lives or 
improve their health. Should this latter group 
be treated in the same manner as it is pro- 
posed to treat the mentally ill? 

Even a limited analysis of the statutes, the 
practices and mental illness statistics indicate 
that commitment has served as a multi-pur- 
pose remedy. Commitment has served not 
only to prevent breaches of the peace but also 
in order to provide treatment and attempt a 
recovery, to relieve the family of the need to 
care for a disabled member, and to provide a 
place for the miscellaneous groups of prob- 
lematic and maladjusted people that would 
not fit anywhere else. 

All of these commitment purposes appear 
to be worthwhile social aims but whether 
under our system of laws compulsion and 
legal sanction may be used for the accom- 
plishment of these purposes is a question not 
fully determined. 

In recent years the opposition to liberalized 
commitment has become increasingly vocal. 
Say they: “The citizen’s right to his personal 
behavior and beliefs cannot be infringed upon 
where his behavior injures neither himself or 
others. Social nonconformity is often called 
mental illness. Hasn’t an individual the right 
to believe, act or seek cures according to his 
own ideas?” The medical people, on the 
other hand, preach preventive medicine and 
argue that to wait until a mentally ill person 
becomes dangerous is to delay improperly 
the needed treatment. Mental illness, they 
say, differs from all other illnesses in that it 
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affects the mental processes and it is society's 
duty to provide treatment for it despite the 
ill person’s inability to recognize his need. 

Who should be committed? A question 
that also needs answering is whether commit- 
ment should be made applicable to the one 
million chronic alcoholics in our midst, the 
drug addicts, the psychopaths, and epileptics, 
etc. Many of these classes are subject to 
commitment in various states. 


The Legislature, the Court and the 
Medical Expert 


Closely associated with the question of the 
commitment basis is the question of where 
the responsibility for defining this basis 
should rest. Oftentimes the statutory defini- 
tion of mental illness is phrased so vaguely 
as to leave the major functions of both legisla- 
tion and construction to the courts. The latter, 
left without specific directions, have rarely 
the time or experience to perform these func- 
tions independently. The complaint is often 
heard, therefore, that through default the final 
decision as to the meaning of mental illness 
as well as its existence is left to the medical 
witnesses. It is highly questionable whether 
this state of affairs is tenable from the legal 


_ point of view or welcome from the psy- 


chiatrist’s view. This situation not only de- 
prives the mentally ill person of the right to 
be committed under a general and ascertain- 
able law but also burdens the medical expert 
with a responsibility that is not properly his. 
It should be noted further that often the 
testifying medical expert is not a psychiatrist 
and his knowledge of psychiatry is very 
limited. 

It is generally felt that clear and certain 
legal standards are essential and must be 
provided. It has also been said, however, 
that what we ought to fear above all is not 
the absence of a definition but being saddled 
with a false one. 

A great amount of controversy has also 
arisen around the question of commitment 
procedure. For many years it has been urged 
that admission to mental hospitals should 
resemble the informal admission procedure 
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of general hospitals. The psychiatric profes- 
sion believes that admission is primarily a 
medical question and that an emphasis on 
judicial requisites, such as notice and a formal 
hearing, is likely to produce traumatic and 
harmful experiences for the patients. The 
most satisfactory commitment law, say they, 
is one that changes the criminally-tainted 
judicial commitment proceeding into an 
administrative function performed, more 
speedily and effectively, by qualified medical 
experts. Commitments without a judicial 
hearing have consequently spread in many 
states. 

There has been considerable legal and 
popular opposition in this country to non- 
judicial commitments. “Any person, before he 
is committed to a mental hospital, or other- 
wise deprived of his liberty,” say the op- 
ponents, “should be served with notice and 
given a full opportunity to be heard.”* Con- 
siderable weight was added recently to the 
movement against non-judicial commitments 
by a decision of the Missouri Supreme Court* 
that an involuntary patient may be held with- 
out a hearing only during an emergency. 
However, if the hospitalization extends beyond 
the immediate emergency a court proceeding 
becomes a constitutional requisite. 

Whether or not insistence on the tradi- 
tional formalities of due process is the most 
effective method for the protection of those 
charged with mental illness, is an open ques- 
tion. Possibly this is an area where new and 
unorthodox methods may provide better pro- 
tection than a hurried though legally correct 
judicial hearing. It has been argued, for 
example, that observational detention which 
would permit a careful diagnosis of the 
patient should always precede regular com- 
mitments. It is uncertain how much of a 
departure from traditional due process would 
be allowed under our legal system, but some 
interesting though controversial proposals for 
change have been made. One proposal was 
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for a system “containing more of the elements 
of a scientific determination, with as little 
resort to adversary progress as possible.” Such 
an arrangement would require that decisions 
on commitment be made by experts and be 
based upon impartial investigations of the 
individual and his surroundings. The most 
effective procedural safeguard, supposedly, 
would not be notice and presence of the 
person being confined but a requirement that 
the investigation be exhaustive, searching out 
all relevant facts, and that those making the 
investigation be properly qualified.* This is 
a plea for the rule of experts, heard recently 
in other legal fields too, but can it and 
should it be fitted into our system? 

Closely related to commitment is the ques- 
tion of discharge. Although not as compli- 
cated as commitment, discharge from mental 
hospitals is not free of difficulties. Originally 
a judicial function, discharge had become 
primarily an administrative function of the 
hospital authorities. This division between 
the authority responsible for commitment and 
the one responsible for discharge has at times 
resulted in a diversity of policies and confu- 
sion. A person subject to commitment may 
immediately upon admission to the institution 
become subject to discharge under a different 
set of rules. Conversely, a committed person 
who no longer fits under the commitment 
policy may nevertheless find his release 
barred by an independent discharge policy. 

It appears that the whole area of commit- 
ment, hospitalization and discharge lacks 
uniformity and continuity. Different agencies 
are made responsible for the various phases 
of the law and no central agency is fully 
responsible for the committed person from 
commitment until rehabilitation. 


Incompetency and Guardianship 


While commitment is concerned mainly 
with physical control over the person of the 
mentally ill, the interest of competency ex- 





4. 72 Reports of American Bar Association 295 
(1947). 

5. Missouri ex rel. Fuller v. Mullinax, 364 Mo. 858, 
269 S.W. 2d 72 (1954). 


6. Note, Three Controversial Aspects of New IlIli- 
nois Mental Health Legislation, 47 Nw. U. L. Rev. 
100 (1952-53). 
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tends over a broader area and covers all 
questions relating to the civil status of the 
insane. The principle of incompetency in 
common law may be traced to the desire to 
protect property holdings from dissipation. 
Under it the sovereign as the parens patriae 
assumed control of the estate of the insane 
and managed it either until such person 
recovered or died. Originating primarily as 
an economic measure intended to protect 
property, incompetency has affected also 
other aspects of the insane person’s status. 
Incompetency thus appears to completely 
terminate the person’s civil existence. An 
incompetent person may not dispose of his 
property or enter into a contract, he may not 
sue or be sued, he may not hold a public 
office, vote or engage in any other activity 
requiring a legal status. However, despite 
this attempt of incompetency to encompass 
the whole area of the insane’s status it has 
not quite succeeded in doing so. The law of 
wills, for example, has its own standards for 
determining a person’s capacity to prepare a 
will, and the criminal law, likewise, is not 
willing to accept the standards of civil incom- 
petency for its own. 

The most critical question concerning in- 
competency is its relationship to commitment. 
A few years back, the Group for the Advance- 
ment of Psychiatry listed among the worst 
features of the contemporary laws the 
common acceptance of commitment to a 
mental institution as tantamount to legal 
incompetence.’ It was the Group’s recom- 
mendation that a clear separation be made 
of these different issues and that commitment 
procedures be completely divorced from 
incompetency procedures. A similar separa- 
tion was attempted by the Draft Act for the 
Hospitalization of the Mentally III. 

It is argued that a commitment law which 
makes incompetent all persons committed to 
mental institutions is unrealistic and unjust 
in that people requiring commitment are not 
necessarily unable to care for their property 
or to exercise their civil rights. Also, the loss 
of rights during commitment may complicate 
the patient’s rehabilitation after discharge. 
Others have questioned the soundness of 
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these arguments. If a person’s mental condi- 
tion is such as to require society's intervention 
for his involuntary commitment, they say, 
how could it possibly be said that he should 
be allowed to exercise his own judgment in 
matters pertaining to his property? Further- 
more, institutionalization for extensive periods 
of time produces practical difficulties in the 
management of oue’s estate and affairs. Is it 
not the law’s responsibility to provide for that? 

It should be noted also that even within 
medical circles there appears to be only a 
half-hearted support for the separation of 
incompetency from commitment. In Illinois, 
for example, where the statutes permit com- 
mitment without a loss of civil rights, little 
advantage has been taken of the provision. 
Hospitals insist, instead, that commitments 
be made under the old law which makes all 
committed persons incompetent. Incompetent 
patients, it is said, are easier to handle and 
the hospital need not consult them concerning 
drastic medical treatment, such as_ shock 
treatment and lobotomy. 

The present practice of combining incom- 
petency with commitment is, however, far 
from satisfactory. Its major fault may be in 
that it uses the same legal standard for two 
different determinations. Also, in its present 
form this combination provides limited pro- 
tection only, for it fails to make any provision 
for the appointment of guardians. The patient 
is thus left in the anomalous position of being 
deprived of his property control and civil 
rights and having no one else officially ap- 
pointed to assume such functions. To have a 
guardian appointed a special proceeding is 
required, the property possibly wasting away 
in the interim. The English law makes the 
appointment of a guardian mandatory in all 
cases where a person becomes incompetent 
due to commitment. 

An interesting proposal concerning incom- 
petency has been recently before the Missis- 
sippi Bar Association. The proposal is for 
enabling legislation by which a person might 
anticipate incompetency, temporary or perma- 
nent, just as he may now anticipate death 
by drawing a will and appointing an executor. 

Considerable difficulties in the field of 
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incompetency have been caused by the ab- 
sence of an effective machinery to enforce the 
law. For example, many states have general 
provisions prohibiting mentally ill people 
from marrying, driving an automobile or 
voting. However, most states fail to provide 
any machinery whatsoever, judicial or admin- 
istrative, to enforce the law. The non-com- 
mitted mentally ill is thus completely free to 
wander about and enter into relationships or 
undertake activities prohibited to him by law. 


Criminal Insanity 


Of all areas of insanity law, that of criminal 
insanity has received most public and _ pro- 
fessional attention. Apparently it is the 
dramatic and the sensational element in this 
topic which explains this disproportionate 
interest in a field that affects only a small 
percentage of the mentally ill. Much has 
been published in recent years concerning 
criminal insanity and little need be added 
here. 

There has been much disagreement in this 
field, and most of it has centered around the 
question of the legal test for criminal respon- 
sibility. Back in 1843, in the famous M’Nagh- 
ten case*, the English courts adopted a test 
which became also the generally prevalent 
American rule. To establish a defense on 
the ground of insanity, this test requires that 
it be proven that the accused did not know 
the nature and quality of his act or else did 
not know that what he was doing was wrong. 

Despite heavy criticism for more than a 
hundred years our courts have adhered to this 
test. The critics say that the test should be 
discarded because it turns on a specified and 
very limited symptom of insanity which sci- 
ence no longer deems necessarily or typically 
associated with most mental disorders.’ What 
the test fails to realize, it is argued further, 
is that insanity affects the whole personality 
and that an insane person may know the 
nature and quality of his act and that it is 
forbidden by law, and yet commit it as a 
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result of the mental disease. 

There have been two attempts, one last 
century by the Supreme Court of New 
Hampshire’’ and one three years ago by the 
District Court for the District of Columbia in 
the Durham case,‘ to sweep aside the 
M’Naghten test. In both of these attempts 
the courts did not endeavor to adopt a new 
set of symptoms to ascertain insanity. Instead, 
they recognized simply that an accused is 
not to be criminally responsible if his unlaw- 
ful act was the “product” of a mental disease 
or mental defect. It has been observed, 
therefore, that insanity under these decisions 
is no longer defined as a matter of law, but is 
made a question of fact to be determined like 
any other fact. 

The Durham rule has been praised because 
it permits “as broad an inquiry as may be 
found necessary according to the latest ac- 
cepted scientific criteria.”’* The rule has been 
criticized for its vagueness and its failing to 
provide a legal test for insanity. It has also 
been feared that if the criteria for determin- 
ing insanity were broadened, instances may 
multiply of accused persons attempting to 
escape punishment through a brief detention 
in a mental institution. On the other hand, 
it was argued that an indeterminate period in 
a mental institution is no more inviting than 
a fixed prison term. 

The heat that the M’Naghten v. Durham 
controversy has engendered definitely shows 
the need for an examination of this area. 
Should we preserve the M’Naghten formula 
or should we adopt the Durham rule? Better 
yet, should some third test be adopted, such 
as the Continental practice of using the same 
test for both civil and criminal cases? Under 
the latter practice if a person is found to be 
civilly commitable this will dispose of the 
criminal action against him. 

Other topics in the criminal insanity area 
require evaluation. For example: should 
psychopaths be considered insane in deter- 
mining criminal responsibility, and alcoholics 
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or drug addicts? Of considerable importance 
is also the question of the procedural law to 
be utilized in this area. In most jurisdictions 
the insanity question is handled completely 
by the adversary process. Better protection 
for both the accused and the community may 
possibly be provided through a system of 
impartial psychiatric testimony and manda- 
tory psychiatric examinations for all those 
charged with serious offenses. The latter, for 
example, has been the practice in Massachu- 
setts under the Briggs Law. 


Legal Counsel 


Of primary interest is the question of the 
lawyer’s role in the mental illness field. 
Although many of the problems in this field 
are serious legal problems and require coun- 
sel, the lawyer’s participation has been rather 
limited and the complaint is often heard that 
counsel can not be obtained. 

In most jurisdictions no provision is made 
for representation by counsel at the commit- 
ment proceedings. It has been the common 
view of the courts that commitments are 
primarily for the benefit of the patients, that 
the proceedings are not criminal in nature 
and that the patient, consequently, is not 
entitled to the constitutional protections ap- 
plicable to criminal cases. The presence of 
counsel in commitment or other types of 
mental illness cases is, therefore, uncommon. 
A reversal of this practice has recently oc- 
curred in the District of Columbia. On 
February 28, 1957, the United States Court 
of Appeals for the District of Columbia Cir- 
cuit ruled that an order committing an insane 
person was fatally defective because the 
person was not represented by an attorney 
or a guardian ad litem. This has suddenly 
necessitated the appointment of about 9,000 
attorneys or guardians per year in the District 
of Columbia alone. Heretofore, appointments 
were made in approximately twenty cases per 
year. Is representation by counsel a constitu- 
tional requisite? Some argue that a full- 
fledged judicial hearing before commitment, 
with notice, counsel and presence of the 
patient, creates a traumatic experience for the 
mentally ill person. Others claim that such 
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insistence on due process is necessary in all 
cases where a person is deprived of his liberty. 

In addition, there is the broader question 
of the availability of legal counsel to mentally 
ill persons generally. The offices of many 
national and local legal organizations are 
flooded with calls for legal services from 
patients and their families. Many of these 
people are indigent, but many others are 
financially able to employ counsel. Never- 
theless, the often repeated question is: Where 
may I employ counsel? From all indications 
it appears that the field of insanity law suffers 
from a deficiency of lawyers many times 
worse than that existing in the criminal field. 
What can be done about this? Obviously, 
the question of how legal services can be 
brought to all those that need them is of great 
importance. 


Conclusion 


Many of the problems listed on the preced- 
ing pages cannot be answered immediately or 
very simply. It is the purpose of the American 
Bar Foundation project to ascertain more of 
the facts in order to permit a more intelligent 
evaluation and treatment of this topic. Further 
research, investigations, consultations and dis- 
cussions will be necessary. During the present 
session of the United States Congress a con- 
current resolution was introduced by Con- 
gressman Burdick for a congressional commit- 
tee to investigate the mental health programs. 

The needs of this field are many. There 
are many aspects to the mental illness prob- 
lem, and the contribution of many disciplines 
will be required to bring about improvements. 
The legal profession must do its share. The 
immediate past Solicitor General of the 
United States spoke well when he said: 
“.. . there is a need for continuing research 
to enlarge the resources of knowledge in the 
problems of mental health and behavior and 
for changes in court procedures as well as in 
the substance of the law. Lawyers who feel 
a concern for improvements in legal proce- 
dures and in public justice have important 
work in their respective communities.”** 





13. Sobeloff, op. cit. supra at 879. 

















The March of Progress 








Illinois and Chicago Bars 
Weigh Merits of Court 
Reorganization Plan 


A constitutional amendment for a sweeping 
reorganization of the judicial system of Illinois 
passed the legislature, as reported in the June 
Journal, but the Illinois and Chicago bar asso- 
ciations have not yet made up their minds 
whether to support it in the 1958 election or 
not. The final version contains so much less 
than had been hoped for that a committee of 
the bar is now studying it to see whether it 
goes far enough to justify bar support, and 
whether it is strategically wise to yield at this 
point or continue to hold out for more. 

As adopted, the amendment accepts only 
half of what the bar associations have been 
striving for for many years — simplification of 
court structure. The numerous overlapping 
and conflicting trial courts will be consoli- 
dated into one, to be called the circuit court, 
and this will greatly increase efficiency and 
reduce delay and expense. Of prime impor- 
tance also is the provision for an administra- 
tive director of the courts, operating under 
the Supreme Court, to keep track of the flow 
of judicial business and assign judges to 
trouble spots as needed. 

Other features of the amendment include 
better representation on the Supreme Court 
for Cook County (Chicago). At present there 
is one justice, not from Cook County, from a 
district of several counties which includes 
Cook County. The new plan would give Cook 
County three of the seven justices. All fee- 
paid judicial officers would be discontinued, 
and all judges would be required to devote 
full time to their judicial duties. Circuit judges 
would appoint magistrates to handle lesser 
matters. Judicial rule-making power is pro- 
vided “subject to law and to laws hereafter 
enacted,” and the work of the Supreme Court 
would be lightened by providing for fewer 
appeals as of right and shifting more of the 


appeals burden to the intermediate appellate 
courts. 

These changes constitute really great re- 
forms, but, as the Chicago Tribune pointed 
out, some eminent lawyers, including the late 
great Chief Justice Arthur T. Vanderbilt of 
New Jersey, have expressed doubt that they 
can be carried out if the judges are beholden 
to political party organizations for their jobs. 
The original bar plan provided for non-politi- 
cal selection of judges through use of a non- 
partisan nominating commission, and _ that 
was the big half that was missing when the 
final version was approved by the legislators. 

What the amendment now offers on judicial 
selection is just next to nothing at all. Under 
the “gateway amendment” adopted a few 
years ago, any constitutional amendment can 
be adopted at any time by two-thirds vote of 
each house of the legislature and a vote of 
the people amounting to either two-thirds of 
those voting or a simple majority of all those 
registered to vote. The amendment alters 
this in the case of judicial selection only to 
the extent of requiring only a majority of the 
votes cast in the state-wide referendum. This 
was a negligible concession from the opposi- 
tion, for it still leaves the major hurdle of two- 
thirds of both houses of the legislature to be 
passed, and, quoting the Tribune, “The diffi- 
culty of obtaining two-thirds majorities in the 
face of all the selfish interests represented in 
the legislature, was made painfully evident in 
the current session.” 

“Nevertheless,” concluded the Tribune, “on 
the matter of judicial selection the state is no 
worse off, and it is possible that next year’s 
campaign for the amendment will generate 
an atmosphere of progress that will carry on 
to further improvements in the count system.” 


Other States Continue Work 
On Court Reorganization 


State-wide court reorganization continues 
to be a topic of professional interest in New 
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York, Connecticut, North Carolina, Wisconsin 
and Kentucky. 

The New York Temporary Commission on 
the Courts, now tour years old, plans another 
try in next year's legisiature. lt was given an- 
other year of life and $135,000-appropriation 
at the end of the 1957 legislative session, 
which saw the Commissions initial recom- 
mendation die in committee and a compro- 
mise bill with some concessions to political 
expediency die on the house calendar. The 
Commission had widespread support from the 
press and civic organizations this year. Alread 
it is responsible for the establishment of a 
state-wide judicial conference and a youth 
court in each county. 

Under the Commission’s plan, a unified 
state court system would be set up, with the 
Court of Appeals and the Appellate Division 
continuing as now but with fifteen present 
trial court consolidated into two in the 
metropolis and three upstate. These would be 
the Supreme Court (trial court of general 
jurisdiction) with civil, criminal, tamily, 
children’s, probate and other divisions; and a 
general court for lesser civil and criminal 
cases. 

Governor Abraham A. Ribicoff has repeated 
his prediction that court reform will be a 
major issue in the 1958 gubernatorial cam- 
paign in Connecticut. The full story of the 
Connecticut campaign was told in an article 
in the June Journal. Following defeat of a 
court reform plan which had passed the pre- 
vious session of the Wisconsin legislature, a 
resolution was passed asking the state judicial 
council to continue its studies. The state-wide 
study project in North Carolina previously 
reported is now in progress, including a spe- 
cial study of criminal justice, under the lead- 
ership of State Senator J. Spencer Bell, chair- 
man of the North Carolina Bar Association 
Court Study Committee. 

Pursuant to Senate Resolutions 52 and 35 
adopted respectively at the 1954 and 1956 
sessions of the Kentucky General Assembly, 
the Kentucky Legislative Research Commis- 
sion is making a comprehensive study of the 
state’s entire judicial system, with the purpose 
of reporting and recommending desirable and 
feasible revisions in the constitutional and 
statutory provisions which govern the organi- 
zation and operation of the judiciary. The 
Commission is cooperating with the state bar 


association, the judicial council, and a Citizens 
Advisory Committee on the Judicial Depart- 
ment. Members of the Commission’s technical 
staff and representatives of the other groups 
mentioned have just completed a workshop 
seminar on judicial administration at the 
Institute of Judicial Administration at New 
York University. The commissioners of the 
Kentucky State Bar Association already have 
recommended in principle the adoption of a 
modified Missouri plan tor selection of judges. 
The Commission expects to make a full re- 
port with positive and comprehensive recom- 
mendations at the next General Assembly in 


1958. 


Cleveland Bench and Bar 
Fight Court Congestion 


A hot spot in recent weeks in the fight on 
congestion in the courts has been the city of 
Cleveland, Ohio, where bench and bar are 
determined to do something about a backlog 
of 14,000 cases and a three-year delay in the 
Court of Common Pleas. A committee of the 
judges of the court appointed by Chief Judge 
Samuel H. Silbert and headed by Judge B. D. 
Nicola has been spending long hours studying 
the problem and pondering various suggested 
solutions. Among these have been a proposal 
advanced by Judge William K. Thomas for 
separate trial calendars which would spread 
responsibility among the judges and get more 
judges into actual trial work, and a “team-up” 
plan suggested by Judge Joseph A. Artl pro- 
posing that the judges work in teams of two. 
Summer trial calendars were rearranged to 
take maximum advantage of the summer 
months in disposing of such judicial business 
as could be handled at that time. 

Actual adoption of these and other pro- 
posals has been temporarily deferred, how- 
ever, at the request of President Wendell A. 
Falsgraf of the Cleveland Bar Association to 
await the outcome of a major survey under- 
taken by a committee of that association. The 
Committee on Court Congestion and Delay 
was appointed in May and consists of 14 
leading Cleveland lawyers and laymen, head- 
ed by Andrew Pangrace, associate secretary 
of the bar association and a former acting 
director of the Citizens League. The commit- 
tee is operating on a budget of $20,000, about 
one-third of which has been supplied by the 
Cleveland Bar Association and the Cleveland 
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Bar Foundation, the rest to be secured from 
one or more local foundations or from indi- 
vidual contributions. 

The committee began with three major 
projects — the sending out of three question- 
naires to solicit ideas and suggestions for 
dealing with the court problem. One of these 
went to the 2,600 members of the Cleveland 
Bar Association; one to all of the judges in- 
volved, and one to 500 former jurors. At 
present the immense job of sifting, analyzing 
and correlating the replies to these question- 
naires is in progress. Professor Hans Zeisel 
of the University of Chicago has been engaged 
to direct the work of the survey, and Cleve- 
land bar leaders have been in consultation 
with the Attorney General's Committee on 
Court Congestion and Delay and with the 
American Judicature Society. 


Bar to Pass on Judicial 


Candidates in New York City 


Opportunity for greatly increased bar asso- 
ciation influence in judicial elections in New 
York City has opened up with recent an- 
nouncements by Carmine G. De Sapio and 
Thomas J. Curran, Democratic and Republi- 
can political leaders, that names of prospec- 
tive candidates for elective judgeships will be 
submitted to the Association of the Bar of 
the City of New York for advance approval 
or disapproval. 

At the Association’s annual meeting in May, 
Chauncey Belknap, chairman of the Commit- 
tee on the Judiciary, reported that the Com- 
mittee had been endeavoring to induce the 
political leaders to do this, since the Commit- 
tee advances no candidates of its own but 
only appraises those submitted by the parties. 

Shortly after this meeting, Mr. De Sapio 
made his announcement, and, in response to 
an editorial challenge by the New York Times, 
Mr. Curran publicly expressed his intention 
to adopt a similar policy. 


Maryland Bar Vetoes 


Judicial Selection Plan 


An effort to enlist bar support for a pro- 
posed change in the method of selection of 
Maryland judges failed at the Tune annual 
meeting of the Maryland State Bar Associa- 
tion in Atlantic City. The proposed plan. an 
adaptation of the nominating commission plan 
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used successfully in Missouri and elsewhere, 
would have set up a seven-man commission 
of three lawyers, three laymen and the chief 
justice of the Court of Appeals to recommend 
judicial candidates to the governor. The man 
selected by the governor would take his 
place on the bench and go before the voters 
a year later in a general election. Primary 
contests for judgeships would be eliminated. 
Names of appointed judges and judges whose 
terms are expiring would go on the ballot 
automatically and others could be nominated 
by petition with the signatures of ten per cent 
of the members of the bar and one per cent 
of the voters in the jurisdiction. All candi- 
dates would run without party labels, and 
petition candidates would have to specify 
the judge against whom they were running. 

Called the Miles plan after the chairman 
of the committee that proposed it, Clarence 
W. Miles of Baltimore, it was presented to 
meetings of lawyers in Baltimore City and 
Baltimore County in advance of the state con- 
vention. The city lawyers favored it by a 
margin of 78 to 71, but the county group 


registered ov elming opposition, and their 
views meal the state bar convention. 
In the debat&™t the latter meeting it was 
noted that the Baltimore Sun had supported 
retention of the elective system in its present 
form in the past, but the Sun, commenting 
editorially on this, said: 

“As James Russell Lowell observed in a 
much-quoted poem: 

‘Time makes ancient good uncouth; 

‘They must upward still and onward who 

would keep abreast of truth.’ 

“What worked well in 1940 or even in 1950 
is not necessarily the last word in truth for 
1957. The system of electing judges does not 
look anything like as good to this newspaper 
as it did some years ago. 


Municipal Court Reform 
Defeated in St. Louis 


Adaptation of the Missouri plan for selection 
of judges to the municipal court system of St. 
Louis was to have been provided for in a pro- 
pose »d new city charter which the voters re- 
jected in an election on August 6. Under the 
existing charter the judges are patronage ap- 
pointees of the mayor, and are free to prac- 
tice law on the side. 
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August 


15-18—The Virginia State Bar 
White Sulphur Springs. 


Association, 


18-23—Congress of Correction, Chicago. 
26-28—State Bar of South Dakota, Watertown. 
27-29—Maine State Bar Association, Rockland. 
28-31—Wyoming State Bar, Rawlins. 
29-31—Washington State Bar Association, Seattle. 


29-September 1—The West Virginia Bar Asso- 
ciation, White Sulphur Springs. 


September 
2-7 —The Canadian Bar Association, Banff, 
Alberta. 


9-13—Wisconsin State Bar Seminar for Wis- 
consin lawyers, Madison. 


10—Oklahoma Bar Association Legal Insti- 
tute, Boiling Springs State Park. 


18-21—Oregon State Bar, Medford. 


19-21—Indiana State Bar Association, French 


Lick. 


20-21—The Federal Bar Association, Washing- 
ton, D. C. 


20-21—Vermont Bar Association, Vergennes. 
20-21—State Bar of New Mexico, Roswell. 
26-28—The Missouri Bar, Kansas City. 


30-October 1—Conference of California Judges, 
Monterey. 


30-October 4—The State Bar of California, 
Monterey. 


October 


2-4 —State Bar of Michigan, Detroit. 


7 —Rhode Island Bar Association, Provi- 
dence. 
11-12—The West Virginia State Bar, Morgan- 


town, 


17-19—The Colorado Bar Association, Colorado 
Springs. 


18—Mid-year meeting of the Bar Association 
of the State of Kansas, Wichita. 


Beneh and Bar Calendar 
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21-22—State Bar Association of Connecticut, 
Hartford. 


23-25—National Legal Aid Association, Miami 


Beach. 


27-30—National Association of 
Bankruptcy, Indianapolis. 


Referees in 


31-November 1—Nebraska State Bar Associa- 
tion, Omaha. 


November 


7-9 —State Bar of Nevada, Las Vegas. 


14-24—Tenth Conference of the Inter-American 
Bar Association, Buenos Aires, Argen- 
tina. 

17-20—National 
Cleveland. 


Conference on Government, 


December 


1-7 —Oklahoma Bar Association, Oklahoma 
City. 


1958 


January 


27—Pennsylvania Bar Harris- 


burg. 


Association, 


February 


19-26—Mid-year meeting of the American Bar 
Association, Atlanta, Ga. 


April 


10-12—The State Bar of Arizona, Tuscon. 


14-16—American College of Trial Lawyers, Hot 
Springs, Va. 


May 


1-3 —South Carolina Bar Association, Colum- 
bia. 


July 


10-12—International Association of Insurance 
Counsel, White Sulphur Springs, W. Va. 


August 


25-29—American Bar Association, Los Angeles. 
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The Reader’s Viewpount 








English Rule-Making 


Sets Precedent For Ours 


Your editorial in the recent issue of the 
JOURNAL OF THE AMERICAN JUDICATURE So- 
cieTy should cause real concern to every 
lawyer who has any interest in the procedure 
of the Federal Courts. 

The Rule Committe set up under the Act 
of Congress of 1934 was, to a large extent, the 
fruit of the labors of the American Judica- 
ture Society, following the publication of its 
earlier Bulletins on a State-Wide Court of 
Judicature and a Model Code of Civil Pro- 
cedure. These, in turn, were largely influ- 
enced by my history of the Rule-Making 
Authority in the English’ Supreme Court 
(1917). It was during the publication of the 
magazine articles collected in my book that 
I was engaged by Dean Wigmore as draft- 
ing counsel for the Society. 

The English Rules Committee continues 
to function successfully. It was the prece- 
dent of ours. I think one of the activities 
which should be conducted in the effort to 
restore our Supreme Court Committee to 
vitality might be a brief study to bring down 
to date the findings I published in my book. 

SAMUEL R. RosENBAUM 
Attorney at Law 


Philadelphia 


Vanderbilt?s Magnanimity 
Compared to Lincoln's 


Your recent editorial on the rule-making 
situation is wise and timely. As reporter on 
the Federal rules of criminal procedure, | 
have been watching with keen interest the 
comments on recent decisions of the Federal 
courts. When demands for changes in pro- 
cedure arise, piecemeal action by legislative 
changes is likely if court committees are not 
available to assist in due consideration of 
the demands or of criticisms of existing pro- 
cedure. Busy courts well realize that advisory 
committees on rules are of great assistance. 


It is essential, however, that the committees 
should be selected as Chief Justices Hughes 
and Vanderbilt, for example, selected them. 
For procedural committees, they gave due 
emphasis to getting lawyers with actual trial 
work, such as William D. Mitchell, George 
Medalie and others. 

Speaking of Vanderbilt, four years of close 
association with him in the Supreme Court's 
criminal rules committee work proved to me 
that he had not only a great mind but also 
a great spirit. He was another Abraham Lin- 
coln in his magnanimity, especially in his 
patience, and in his conscientious desire to 
give practical aid to public officials, particu- 
larly to courts and lawyers, in doing their 
daily work. He ignored those who tend to 
scoff at “practical” contributions to the ad- 
ministration of the law, except that he would 
forestall the scoffers from interfering with 
such contributions and with those who were 
working them out. His death leaves a vast 
gap in the front line of aggressive but great- 
hearted champions of strong courts and of 
simple and effective laws and rules of pro- 
cedure. To bring such a man into the public 
service of improving rules of procedure is 
alone a strong argument for the action which 
you suggest in the editorial. 

JAMEs J. RoBInson 
Justice of the Supreme Court 
of the United Kingdom of Libya 
Tripoli, Libya 





Civil Service System 
Advocated for Bench 


In your issue of February-April, 1957, 
Robert H. Polk, Nashville attorney, in a letter 
adverts to the universal fact that a judge 
“is a mere man with the usual bias and 
prejudice, and in most instances, on the bench 
not because of judicial temperament or great 
legal ability, but because of political prefer- 
ence and appointment . . .”, and “the way and 
manner by which most states and the federal 
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government select judges is a travesty upon 
justice and right.” 

In agreement with this analysis, although 
recognizing the numerous exceptions in 
judges who are giants in justice and law, I 
have always asked myself and others: why 
isn’t it possible to perfect a system of judicial 
appointments having qualifications based 
upon initial aptitude for the first appoint- 
ments to the lowest magistracies, and then 
require years of experience in those lower 
courts to qualify before promotion to the 
higher courts? 

In other words, analagous to the progress 
of a career employee in the government civil 
service, who first qualifies for clerk by educa- 
tion and aptitude, and then passes upwards 
by competitive examination, weighted quali- 
tatively by additional elements of years of 
experience and efficient service. Thus, attor- 
neys at law could qualify to take aptitude 
tests for appointment lists of qualified can- 
didates for municip*l magistrate or justice of 
peace; after a fixed number of years of effi- 
cient and wise service as magistrate, he would 
qualify for listing as judicial candidate for 
the county district court; then after service 
again for a fixed number of years, be on a list 
for appointment to county-wide court; then 
to the state lower courts; then to appellate 
and highest court; then into the federal sys- 
tem 

This simple and far from novel solution 
will no doubt be cynically dismissed as naive 
and impractical and subject to abuse and 
circumvention; however, it could create no 
greater abuses than exist now under the pres- 
ent system, maintained by the cynics and 
practical men. It is exactly because this ap- 
praisal will be made of the idea that I ask 
the hospitality of your columns to express it, 
since it will have to be worked out from the 
top, and your readers are of the “movers and 
shakers” of the law. 

The change would require state and federal 
constitutional amendments to be launched, 
and a lifetime to be implemented and made 
effective, but it is worthy of further study 
and action. Its objective, if achieved, would 
result in the greatest advance and _purifica- 
tion of justice since our Constitution. 

Francis J. Warp 
Counsellor at Law 
Toms River, New Jersey 
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CALIFORNIA LAWYERS engaged in pri- 
vate practice received the highest net incomes 
of all lawyers in a 29-state survey made in 
1954 by the United States Department of 
Commerce. The average net income of law- 
yers of that state was $13,464. Next highest 
states were Connecticut, with $13,246 as the 
average income; Pennsylvania, with $11,744; 
and Louisiana, with $11,651. The national 
average was $10,294, and Kentucky was at 
the bottom with $7,842. 





THE INTER-AMERICAN Bar Association 
will have its tenth conference November 14-24 
in Buenos Aires, Argentina. The Argentine 
government is allocating $40,000 to help 
defray costs of the conference. Plans are 
underway for the United States delegation 
to go in a chartered plane from Miami at a 
maximum round trip cost of $500 plus living 
expenses in Buenos Aires. 





COURT ADMINISTRATION was the 
topic of a week’s seminar completed by nine 
members of the Kentucky Legislative Re- 
search Commission at the Institute of Judicial 
Administration in New York City. The Com- 
mission will recommend court reforms to 
Governor A. B. Chandler in a report to be 
made in January. 





A SCRUTINY OF CANON 35, the Ameri- 
can Bar Association canon governing court- 
room publicity, will be made by a three- 
member committee appointed by the Board 
of the State Bar of Arizona. The trio will 
meet with committees of the Associated Press 
Managing Editors Association and the Arizona 
Press Photographers to arrange a conference 
with the Supreme Court of Arizona. 





A NEW BAR CENTER will be the home 
of the State Bar of Wisconsin within the next 
thirteen months. The Bar’s Executive Com- 
mittee has approved low bids for construc- 
tion of the $141,000 building to be located 
in Madison. 
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The Literature of 
Juduial Administration 





BOOKS 


[For the sake of the glimpse it affords us 
of how some of our legal institutions are 
viewed by our professional brethren across 
the Atlantic, we offer the following review of 
Winters, Bar Association Organization and 
Activities, published in 1954 by the Ameri- 
can Judicature Society, as it appeared in a 
recent issue of The Law Journal, London 
England: | 

This book may come as a surprise to Eng- 
lish lawyers. A barrister in this country is 
aware that his branch of the profession is 
governed by the Benchers of his Inn of Court, 
with the Bar Council and the Circuits play- 
ing a subsidiary role, and the solicitor meets 
the Law Society at least once in the year; 
in both cases the pattern of government was 
determined several generations ago and has 
remained unchanged since. The instant re- 
action on picking up Mr. Winters’ book is 
to contrast the extent to which the pattern 
of legal organisation, has not yet assumed a 
rigid shape in the United States. In many 
states there is an “integrated Bar,” i.e., an or- 
ganisation, established by statute, to which 
every lawyer must belong, but in other juris- 
dictions — and these, though not the majority 
numerically, include the New England states, 
as well as New York, New Jersey, Pennsyl- 
vania and Illinois —the bar associations are 
voluntary bodies, and the right. to practice 
as a lawyer is independent of membership of 
them. Some bar associations tended to be 
selective bodies, rather like private clubs. The 


1. Bar Organization and Activities—A Handbook 
for Bar Association Officers by Glenn R. Winters. 
Published for the Survey of the Legal Profession 
and the Conference of Bar Association Presidents by 
the American Judicature Society, 1954. Fabrikoid. 
pp. xx and 243, priced now at $3.00, postpaid. 








present volume is part of a series which are 
Leing issued to advocate the interests and 
stimulate the activities of the several bar 
associations by giving useful suggestions as 
to their organisation and programmes. Much 
of the material is naturally strange to Eng- 
lish readers especially in view of the Ameri- 
can love of graphic illustration which the 
author shares in full. Most graphic perhaps 
is the reproduction of a full-page advertise- 
ment inserted at election time in a local news- 
paper by the Cleveland Bar Association. This 
contains the names of the candidates for 
judicial office endorsed and recommended by 
the Bar Association and includes the follow- 
ing significant statement: “There are two 
judicial positions relative to which the law- 
yers have expressed, as their composite 
opinion, that the two incumbent judges lack 
some of the essential qualifications for those 
offices which they now hold.” We are thus 
reminded that in most states of the American 
Union such appointments are still a matter of 
party politics, from which lawyers’ associa- 
tions are trying —not, perhaps, with great 
success —to redeem them. Yet we on this 
side cannot be so smug as to pretend that 
we never envy a system under which state- 
ments like the one quoted can be openly ad- 
vertised. Altogether, this is an interesting 
book which helps the reader to understand 
how the pattern of one part of the life of a 
great country is being shaped. 
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At every point of the law 
there must be a calm review to 
achieve the greatest possible indi- 
vidual freedom consistent with the 
requirements of society as a whole, 
and a painstaking reform of the 
law to eliminate outmoded techni- 


calities and to assure the orderly 
preservation of human rights. 


ARTHUR T. VANDERBILT 


Late Chief Justice of the Supreme Court 
of New Jersey and former president of 
the American Judicature Society. 











